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DEOQ S ON AND (REER

Kusunot o Farns (Enpl oyer) filed a notion wth the
Agricul tural Labor Rel ations Board (ALRB or Board) seeking to deny the Uhited
FarmVWrkers of Anerica, AFL-A O (UFWor Uhion) further access to enpl oyees
while they are working inits strawoerry field operations on the grounds that
four of the Lhion' s organizers had msused the Board's access rule on July

23, 1996.' In Ramirez Farns (1996) 22 ALRB No. 12, the Agricultural Labor

Rel ati ons Board (ALRB or Board) ruled that a show ng that uni on organi zers

'Lhi on organi zers may take worksite access in order to conmunicate wth
enpl oyees and solicit their support for an ALRB conducted representation
el ection under strict tine and nanner limtations. (Title 8 GCalifornia Gode
of Regul ations, section 20900 et seq.; Agricultural Labor Rel ations Board v.
Superior Gourt (1976) 16 Cal.3d 392 [128 Cal . Rotr. 183].) In order to
prevent and renedy abuses of the rule, the regulations al so provide that the
Board nay bar | abor organi zati ons and/or their agents who violate the rule
fromtaking access to any agricultural operation for a period of tine to"-be
specified by the Board. (CGal. (ode Regs., tit. 8, section 20900(e) (5) (a) .)




took access under the guise of the Board's access rule for the prinary
pur pose of inspecting toilet and water facilities which enpl oyers provide for
enpl oyees "reflects a msuse of access and, thus, an intentional or reckless

disregard for the access regulation.” (Ramrez, supra, sl. op. at p. 4.)

Accordingly, as the Board found that the declarations submtted by
the Enpl oyer in support of its notion established a prina facie case of

violations of the access rule wthin the neaning of Ramrez, supra, it

directed that a full evidentiary hearing be hel d before an I nvestigative
Hearing Examner (I HE).

O Decenber 9, 1996, follow ng the hearing in which all parties
participated, and the filing of post-hearing briefs, IHe Douglas Gall op
i ssued his recommended deci sion in which he found that the UFWhad vi ol at ed
the access rule when two of its representatives, acting on directions from
the Lhion and w thout permssion of the Enpl oyer, utilized the tine granted
under the Board s access rule to inspect toilet facilities and to give a
supervi sor a "Cal - CB8HA'2 conpl aint formlisting purported i nproprieties
regardi ng the posting of nandatory enpl oyee noti ces.

Thereafter, both the Enpl oyer and the Union filed exceptions to
the IHE s Decision and the Uhion filed a brief in response to the Enpl oyer's
except i ons.

The Board has revi ewed the attached recommended deci sion of the

IHEin light of the record and the exceptions and briefs of

*The formcarried the heading of the California Qccupational Safety and
Heal th Admnistrati on.

23 ALRB No. 2 - 2-



the parties and has decided to affirmthe rulings, findings, and concl usi ons
of the |HE and to adopt his proposed renedy, as nodified herein. (See
Navarro Farns (1997) 23 ALRB Nb. 1.)

AROER

Havi ng found that the Uhion denonstrated an intentional and/ or
reckl ess disregard for the Board' s access rule, it is appropriate to i ssue
the standard order directing that the United FarmVWrkers of Anerica, AFL-
AdQ cease and desist fromutilizing the ALRB s access rule for the prinary
pur pose of inspecting enpl oyer-provided facilities and advi si ng enpl oyers
when and how they bel i eve the sanme enpl oyers are engaging in infractions of
regul ati ons governed by a different Sate agency.

In addition, in order to discourage conduct violative of the
access rule, we hereby prohibit the Uhited FarmVWrkers of Arerica, AFL-AQ
as well as any of its agents, fromtaking access to Kusunoto Farns for a
period of 30 days commenci ng June |, 1997.

DATED

MOHAE. B STKER (HA RVAN

| VONNE RAMOS R CHARDSON  MEMBER
LINDPA A FR MEMBER

TR CE J. HAREY, MEMBER

23 ALRB No. 2 - 3-



CASE SUMARY

Kusunot o Far ns Case No. 96- PM 4- SAL
(United Farm \Vrkers 23 ALRB Nb. 2
of Anerica, AFL-A O

Backgr ound

As in Navarro Farns (1997) 23 ALRB No. 1, strawberry grower Kusunoto Farns
(Empl oyer) filed a notion with the Agricultural Labor Relations Board (ALRB
or Board) to deny access to the Lhited FarmVWrkers of Awerica, AFL-A O (URW
or Uhion), as well as individual Uion organizers, on the grounds the Board s
acces,gI (rjul e was utilized for purposes other than for which the rul e was

i nt ended.

Based on the notion and supporting docunents, the Board found that the

Enpl oyer had nade a show ng sufficient to warrant a hearing on the question
whet her the organi zers took worksite access for the prinary purpose of
Inspecting certain facilities the Ewl oyer provides for enpl oyees (nanely
portabl e toilets and water).

Deci sion of the Investigative -Heari ng Exam ner

Followng a full evidentiary hearing before an Investigative Heari ng Exam ner
(IHE) inwhich all parties participated, the |HE found that the U”AWhad
instructed two organi zers to utilize the Board s access rule for the prinary
purpose of inspecting the portable toilets and giving a supervisor a
"conplaint” formunder the printed heading of California Cccupational Safety
and Health Administration (Cal -C8HA) on which they had noted what they

bel i eved were infractions of Cal -C8HA regul ations.

Deci si on of the Board

Followng the filing of exceptions to the | HE s recommended deci sion by all
parties, the Board decided to affirmhis decision and to order the UFWto
cease and desist fromusing the Board s access rule for purposes other than
the prinmary purpose of communicating wth enpl oyees and further directed that
the UFWnay not take access to Kusunoto's strawberry operations for 30 days
commenci ng June 1, 1997.

This case summary is furnished for information only and is not intended to be
an official statenent of the case or of the ALRB.
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Labor QO gani zat i on.

Pursuant to the Decision of the Agricultural Labor Rel ations Board
(ALR3 or Board) in Ramrez Farns (1996) 22 ALRB No. 12, a hearing was

conduct ed before the undersi gned on ctober 24,1996, at Monterey, California,
in order to determne whether the Uhited FarmVWrker of Arerica, AFL-AQ O
(Uhion) or any of its agents shoul d be deni ed access rights granted under the
Board s Regul ations, or whether those rights should be limted. Based on the
testinony of the wtnesses, the docunents received i nto evi dence and upon
consideration of the parties' briefs, the followng findings of fact, and
ruling on 'the Enployer's notion to deny access are nade:

FI NDNSS GF FACT

The Whion properly filed and served one notice of intent to organize and
three notices of intent to take access during the period June to August
1996,' and the access visit in question herein was pursuant to one of

the access noti ces.

IN1 dates hereinafter refer to 1996 unless otherw se noted.



O July 26, organi zers Rachel Anne Alarid and GCesar Sanchez t ook
access to the Enpl oyer's Zabal a field during the noon break. According to
foreman Juan Nava Horan (Nava), Sanchez proceeded to speak wth the
enpl oyees, but A arid began inspecting the portable toilets, which were
attached to his pickup, and the hand-washing facilities. Nava asked why
Aarid was doing this, and she replied she had to nmake sure everythi ng was
clean, for the workers' benefit. Nava told Alarid she had no right to do
this, unless she was fromthe Gounty. A arid, who wore a Lhion identification
tag, stated she was not fromthe Gounty, and ceased the inspection. |Instead of
going to speak to the enpl oyees, according to Nava, Alarid renai ned by the
facilities.

Aarid, in her testinony, admtted she conducted the inspection, and was
"aut hori zed" to do so by the Uhion. Alarid contended she inspected the washi ng
facilities after speaking with enpl oyees, and at their request. Aarid
appear ed nervous and defensive as a wtness, and this portion of her

testinony is viewed as an ex-post facto justification whichis not credited.

Aarid didnot substantially dispute the contents of her conversation
wth Nava, as related in his testinony. She did, however, contend that
after briefly inspecting the facilities, she resuned her discussion wth the
enpl oyees, for the remai nder of the access visit. Inthis respect, Aarid s
testinony is credited over Nava's, to the extent that she participated in
di scussions wth enpl oyees after conducting the inspection. The Board, in

its Decision herein, noted that Nava, in his prehearing declaration,



stated Alarid did return to speak with the enpl oyees, and the Enpl oyer's
General Manager, John Manuel Ramirez, testified that when he later arrived at
the scene, Alarid was wth the enpl oyees, although it appeared that Sanchez was
the one actual |y speaking wth them It also appears likely that had Alarid
not left the area, there woul d have been additional conflict between Alarid and
Nava.

Ramrez, who was aware of simlar conduct by Uhion organi zers at ot her
farns in the area, went to the scene when Supervi sor Ronual do Juarez, after
speaking wth Nava, reported Alarid s conduct to him Ramrez waited for the
access period to end, and then approached Alarid and Sanchez. Aarid net him
and attenpted to give hima formciting all eged viol ati ons concerni ng the hand-
washing facilities and failure to provide gl oves to workers, which Ramrez
refused to accept. A arid stated she intended to conplain to CAL- C8HA
regarding the alleged viol ati ons, but apparently never did so.

Ramrez testified that when he disputed the Lhion's right to conduct
facilities inspections, A arid responded she was doing this to help the
enpl oyees, and to help this Enpl oyer stay in conpliance wth Sate and Gounty
health lans. Ramrez stated that the representati ves coul d speak to enpl oyees,
but were not authorized to inspect the property. Sanchez joined themand said
they were present to hel p the Enpl oyer stay in conpliance and to ensure that
wor ki ng conditions were proper. Aarid attenpted to verbal ly i nformRamrez of

the alleged infractions, but Ramrez



cut her off, informng Alarid and Sanchez that the access period was over, and
it was tine to leave. A though. Ramrez addressed Alarid in English, she
responded i n Spani sh, which the Enpl oyer contends was designed to incite the
enpl oyees by grandstanding the Lhion's wllingness to confront the Enpl oyer's
represent ati ves.

Aarid testified that her purpose for taking access was to organi ze the
enpl oyees, but did not deny Ramrez's account of the substance of her
conversation wth him whichis credited. The formA arid attenpted to hand
himwas a list of the purported violations witten on the Union' s |etterhead.
Aarid had witten simlar notices on CAL-C8KA conpl aint forns at other farns,
but was instructed not to use the forns anynore due to protests by ot her
growers to CBKA regarding this practice.

RULI NG

The evi dence sustains the Enpl oyer's contention that the Lhion's
representative, without its consent, inspected the facilities,? and then
attenpted to hand its representative a witten conpl aint regardi ng wor ki ng
conditions, and to engage himin a conversation concerning al | eged
deficiencies. The evidence further shows that the Uhion authorized this
tactic.

The Whion argues that, assumng the Board now prohi bits such inspections,
its conduct, at the tine, was neither prohibited by the regul ati ons, nor the
subject of a Board- -Dec is ion. Therefore, the conduct can not be consi dered

intentionally violative, or in

“The Lhion's contention, that Alarid looked into, but did not enter the
portable toilet, may somewhat mtigate, but does not expunge the overall
conduct she engaged i n.



reckl ess disregard of the access rules. The Uhion denies sai d conduct was
intended to harass the Enpl oyer or enpl oyees, but instead, was a legitinate
organi zing tool. The WLhion further argues that the representatives' prinary
pur poses were to organi ze enpl oyees and to di scuss working conditions wth
them and not to inspect facilities. As such, the purported transgressions
were only incidental to an otherw se | awful access, and the noti on shoul d,
therefore, be deni ed.

Wil e the Board Qder in Kusunoto Farns (1996) 22 ALR3 No. 11 does refer

to the Lhion's "prinary purpose” in conducting an access visit, the Qder
herein, under simlar proposed circunstances, found this type of conduct woul d
violate the access regul ations, even if the organizers also lawfully net wth
enpl oyees during the visit. Furthernore, Alarid s conduct in first inspecting
the facilities, the statenents by Alarid and Sanchez concerni ng the purpose of
their visit and Alarid s persistence in attenpting to protest alleged
viol ati ons cast doubt as to whether said actions were nerely incidental reasons
for this particul ar access visit.

Aunion or its organi zers nmay be prohibited fromtaki ng access for
intentionally violating the access rules, or acting in reckl ess disregard
thereof, even if the conduct does not disrupt operations, and the conduct was

not intended to harass the enpl oyer or enployees. Ranch No. 1, Inc. (1979) 5

ALR3 No. 36. The Board, in setting this matter for hearing, stated it woul d

consider the Union's conduct to be an intentional violation of the



access rule, under essentially the sane sec of faces. It is, therefore,
appropriate to grant the Enpl oyer's Mttion, and issue an order prohibiting the
Lhion, its officers, agents, organizers and representatives from conducting
unconsented-to facilities inspections and filing witten or oral conplaints
W th enpl oyer representatives during organi zati onal access peri ods. 3

The Enpl oyer's request for additional sanctions is denied. Athough a
single intentional or reckl ess access violation nay be grounds for such
sanctions, the violation of the tine |imtation for taking access i n Ranch No.

1, Inc., supra, was nuch nore clear than the Lhion' s conduct herein. Wt hout

finding that in order to inpose sanctions, the violation nust be spelled out
inthe Regul ations or a Beard decision, the Lhion in this case, although
chargeable wth a duty to reasonably interpret its access rights, did not act
in clear contravention of any established rule. Accordingly, it is
appropriate, at this juncture, tolimt the relief requested.

DATED Decenber 9. 1996

DOUAAS GALLCP
I nvestigative Hearing Exam ner

%t is concluded that the, Lhion's conduct was not notivated by a desire
to sinply harass the Enpl oyer's representatives, although they were clearly
upset by its actions. Rather, the Uhion appears to have been notivated by an
organi zing tactic which the Board consi ders prohi bited by the access
regul ati ons.



